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EARLEARGYLE 


_——z_ ERE is a Petition preſented by the 
| Farlof Argyl cothe high Court of Per. :- 
ement founding upon ſeveral AQsof Par- 
liament, and upon the common Law.,and 
Law of Nations, whereby ir is alled ged 
that Judges pronuncirg unjuſt Sen- 
tences are puruſhable, and hea 
that the deceaſt Earle of 4 yl was un- 

juſtly Forfeited , and Jef iring that 
he Heirs and Repreſentatives of the 
Lord Nairn, Sit David Fakoner ot Newtaun, 
and Sir David Balfowr of Forret, three of 
the Criminal Judges who pronunced 


the Sentence of Foiteiture, mey_ lyable to this Eatle ot 4rgyl, bor 
2 the 


ſ "(IT 


_ — ——— _ = 


* —_———_ 


——  wJ_ _ 


—= g__— " 


the Damage fuſtained by that unjuſt Sentence, amounting to:Gogy 


Pound Sterling. | 

This isa Claime, ſuch as was never offered before any Judicator 
within this Kingdom, and is the more extraordinary,that ic is preſens 
ecd after the deceaſe of all thele Judges who lived and dicd in Hunoys: 
an. Credic, and the Reputation of Integrity ; And it is very hard that 
any Stain or Biot ſhould be laid upon their Memory, in Relationrg 
their Deportment and opinion in a Proceſs, which they theme]. 
ves could only have cleared, their Heirs being alrogether Strangey | 
to It. 

Albeir there be ſeveral Laws and ACts of Parliament, whereby Judgep 
are Pun'ſhable for doing Wrong,or Unhoneſty, or tor retuſtng to dg 
Juſtice : Yer that has been a Point ſo tender, that there cannot be 
any precedent Inſtanced , whetein a Judge hath been purſued upog 
that Ground, ſo that really theſe A&s may be reckoned amaoneſt Ol 
and Obſolct Laws , neither does it appear by any of them, that ir 
deſigned to givea Party an Intereſt to purſue for [Damnages by anju 
Sentences; but that a Party might Complain to rhe King and hy 
Council; and that of ay being tound guilty might be puniſhable is 
his Perſon and Goods, but without any Bench to the Party, except 
his Charges in the Complaint, the fine to be impoled up«:n the Judge 
—_—_— , which with all others cf che like Nature doth belong to 
NE TISK, hk 

The Earle of Argy! who offers the Complaint, does found the (amg 
upon the Claime of Right, and Reſticution of the Forfeiture, whicl 
may be a good ground for Poſſeſſing or AﬀeCting his Fathers Eſtate 
bur it were of very Dangerous Conſcquence, that che Reſticu:ion of 
a Forfeiture by ACt of Parliament, ſhould make the Judges obnoxiou 
who pronunced the Sentence; this is not the firſt Reſtitution in Parks 
ment by way or yer, our Records are tull of the like, but none who! 
were eyer {o reſtored, did pretend inthis or any bygone Age, that the 
1 20Res who pronunced Sentence ſhould be Culpable; and it it were 
uſtained in this Caſe, there is a proſpect of Reſtoring ſeveral Hun-? 
dreds of late Forfteitures, what then ſhould become of the Judges who' 
pronunced theſe 2 Or who would undertake to (erye as Judges under: 


any'y 


(5) TS 
' any Government, itall poſterior Reductions or Impungning of their 


Sentence ſhould make their Eſtates lyable to Damnages, and what is 
how Acclaimed in the Caſe of Criminal Judges, wete much-morc 
Competent againſt Judges in Civil Matters, All the Laws 
Cited having a ſpecial Relation to Civil Proceſſes, and theretore our 
Predeceſſo!s in making of theſe Laws haying torcſcen the Dangerous 
Conlequences ot allowing Civil Actions to Parties, who either really 
| were, or apprehended themſelves co be Injured. They did not place 
any right intereſt or Benefice ro the private Parties prejudged , but on- 
ly :bat ti1ey might be Informers, or complain to the King and His 
| Noon and obtain the Judge to be paniſhed at the Kings Pleaſure, 
eichcr in his Perlon, Fame or Goods: Yer {o as nofſhare did fall to 
the Party Complainer by thar Proceſs, and if it were not ſo, how mi- 
ſcrably would all the Fences and Securities of our Propertics be un- 
hinged. for after {uch a precedent,there would remain nothing, but to 
run throw the records of Council, Seſſion and oe Courr, and 
under the Notion of Damages,by the Sentences of theſe Judicatories, 
the Eſtates of all the Judges rhereof ; whole Sentences were afterwards 
Reduced or Reſcinded might te wholly exhauſted and carricd away; 
neither could the Members of PerliemenraQting in a Judicative Capa- 
city be {ecured from the Conſequences of {uch a Preparative. 

| were unnecceſlar and unfit to debate any thing, in relation to the 
Procedure. againſt the deceaſt Earl of Argyi, whom the Parliament 
hath Reſtored ; Bur what ever Adtion or Complaint is competent to 
him, the like will be competent to all who ſhall be Reſtored by way 
of Juſtice; For albeit there may not appear the like clear and evi- 
dent Grounds tor their Reſtitution, yer being Reſtored by way of 
Juſtice, their Forteicures muſt be acknowledged to have been unjuſt; 
And no Party will be admitted to plead any point that might feem to 
ſupport the Juſtice of the ſentence of Forfeitures ; And it were impol- 
F 1ible to fix and ſettle a clear Rule or Limit , which of the Reſcinded 
F Sentences were more or leſs unjuſt; And in what caſe the Judge 
ſhould be lyable or Free after (uch a Reſtiturion , eſpecially where 
Reſtitution is by a publick AC of Parliament, without Proceſg or Cita» 
Lion of Parties , which is equal in the Earles caſe, And all others who 


ſhall 
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( 6 
ſhall be reſtored that way z For albet the Heirs of the Judges be nof 
called, yet there being once a Reſtitution, without calling of Par lex 
all Def:nce is now precluded in. Relation to the Proceis, which in 
deference to the Aft of Pailiament, muſt be preſumed, and plead a 
ablolutely Unjuſt in the ſame Icrms , as it is exprelt in the Re, 
ſicution. 

Theſe general Grounds being premiled, It is Anſwered for the Dil 
fenders, Im: That albeit the tarl did aftually Repreſent his Fatt 
as Heir and Executor , to whom he is only Appearand Heir by ] 
Reſtitution , and thereby hath no ſufficient Adtive I utle to purſy « 
An:|that the Defender did Repreſent theſe Judg:'s upon the paſh 
Titles which they deny ; Yer the doom of Forefeirure can be of 
Probation, that theſe hes? Judges,or atiy ſingle one of them did a 
their Vote or Opinion, for ſuſtaining the Relevancie ; But only thy 
the Relevancy was ſuſtained by the Plucalicy, which does not prc 
that the Plurality was made up by the particular Vote or Votes of at 
One or More of theſe three Judges , which might have been by x 
Opinion of others, and can at moſt but conclude one of the thri 
And ir cannot be diſtinguiſhed or known, which of che three was & 
perſon ; And it isa known Principle , T hat Adore non probante abſakk 
txrrews, Neither can any Probation of their Acceſhon be ſuſtaina 
unleſs it were proven under their own hands , or by their own g 
knowledgment, 1 hat they were Cenſenting or Concurring in ſuſtad 
ingthe Relevancie ; Becauſe , albcit Witneſs could be received. 
proving of chat point , which is denyed ; There is none living w 
can bear Teſtimony in that Matter , except two Judges with them 
the ſame Court And the Queſtion being, who were the Judges guilty 
None of them can be ſuſtained to liberate themſelves by loading 
thers; And for thiscavſe, in the Tryal by an Afſize of Error, upon 
63: 44 8: Par: Ja: J; Itisprovided, Thatthe Aflze ſhall be ca 
and inquiry made at them , it they did all agree , whereby no pg 
ticular Aflyſour could be ſingled out from rhe reſt , much leſs a gy 
fixed upon any 1Defunt , who was not to anſwer for himſelf. 

2da, Our Municipal Laws for puniſhment of Unjuſt or Negli 
Judges, are all in Relation to the Civil Adminiſtration of Jon 


(7) 
berwixt Party and Party,and not oneof them does relare'to the Juſt 
ces, in Criminal Mattcts, and on the contrare it is evident, that by 
our Law , no Judgesor Aſfyſours, paſſing upon a Criminal Proceſs, 
can undergo any puniſhment if they Condemn,but only in caſe they 
acquit the Pannel] , and therefore there is an Aſſyſe of Error pros þ 
yided by the faid 6J AR, Y. Parl. 7a. b In caſe the Inqueſt comrate 'R 
to maniteſt knowledge, do acquit the Panne), but no puniſhtment'on 
che other hand ; And the reaſon is, becauſe the Symparbie of Humanc 
Nature, is thought ſufficient to reſtrain both Judges and Jurots trom 
Condemning the Innocent,'and this preſumption hath o ſatisfied and 
filled the mindsot the Lawgivers, that chere is no Statute providing 
any Remedy, or Puniſhment againſt the Judge in that caſe, 
Jtio. In ſo far as the Petition is founded upon the Atts of Parliament 
of this Kingdom, there doth not ariſe any Inrereſt or Damnage toa 
Party prejudged by the Sentence of any Judicator how unjuſt ſoeyer, 
but the ſumm of all the Atts of Parliament Lybelled in relation to the 
Judges, amounts tothis, That Ulnjuſt and Negligent Judges may be 
puniſhed by the King & his Council in their Perſons,Goods or Fane , 
accordingto the quality of their Offence at the King*sPleaſure, and 
where cycr a Party is in general appointed to be puniſhed, any Fine 
or Pecunial puniſhment that can be impoſed by that Law, doeth fall 
to the Fisk, unleſs the Law appoin rticular Application in whole 
or in part tothe Perſon prejudged; t whateyer were chargeable 
upon the Judges at the Inſtance of the King's Majeſty, there is no 
| AQtion competent at the Inſtance of any Party for a —_— Intereſt, 

or at moſt only for the Charges in Accuſing and Prolecuting the 
Judge, and for inſtruting this defence without repeating the ſeyeral 
Atts of Parliament founded on, the ſame are deſired to be conſidered 
as they arc| Stated in the Bill , without the Commentaries that 
are affixed upon them expreſly Contrare , and Inconſiſtent 
therewith ; And ut is not pretended that any of theſe Ads, 
do expreſly tound an Intereſt tothe Party, bur after a full Relation of 
the Afts, there is ſubjoyned a Commentary on them in theſe words, 
Which no doubt doth farder import the Parties damage : A rare At- | 


ta 
lo 


ſertion and well founded ! that beſide the Penalties expreſt in the At, 8 
there 


there isno doubt a farder Penalty imported thereby ; and there if 


tended: Ir is not aledged that in other Laws,of this, or any other 


and ſecured anent their —__ 
r 


(8) 


more to make out this Poſition, then a bare Affertion, it is noeq 
ged from any former PraCtice or Precedent,for the like was never gi 


tion, where there is a ſpecial Penalty expreſt, or an Arbitrary 
niſhment at the Pleaſure of the Judge or Soveraigne; that beſide x 
Special or Arbitrary puniſhment expreſt, there ſhall be a ſeparate & 
ſtin& Penalty competent ; ſo that this Poſition, upon which «4 
weight of the whole AQts of Perliament cited, is founded, bcing \ 
out the leaſt ſhaddow of Law, Reafon, or Precedent , the 
cluſion upon it muſt fall in Conſequence, And the Defenders do uy 
ood Ground conclude, that ſcing theſe As do not contain a 
Clauſe or Proviſion in Favours of the Party Injured , That No Dog 
they do not import any ſuch Intereſt in Favours of the Party , ad 
their Afertion is confirmed by the Acquicſence of all, who in this 
any former Ape have bcen Injured or Prejudged by the Sentence! 
any Judicator, who have never-pretended to ſuch a Redreſs; and 
Defenders Aſlertion is aiſo confirmed by the Example of all Pg 
Laws,which do never import any farder Penalty then what is ſpeci 
ly expreſt: And without queſtion, the Earl's Claime is meerly Pe 
againſt the Heirs of the Judges, who are no ways inriched by hig 
or any Ccpſequence ot thar Sentence. ; 
410, Albeir theſe Laws might infer a Puniſhment againſt 
gud cs, yet the ſame being mere pene, and falling tothe Fisk, n 
Reels diſcharged by the King , which was done in this caſe, it 
far as the Sentence and Proceſs of Forfeicure , Was approven by 
At of Parliament, 1685: and by the 31: AC of that Parlizmg 
All the Judges of the Nation, Civil or Criminal , were indemnt 
in his Majeſties Service, and t 
fully, as if every particular Crime and Miſdemannour were ſpecid 
expreſt in a Remiſhon, uvder the Great Seal . Requiring al 
tro interprete the ſaid Indewnity in the moſt Ample and | 


avoun 
Senſe : Which A& doth tully ſecure the Judges as to any Claim, 
can ariſe cither to the Fisk, or even toa private Party, by any 


or Miſdemannour Commirted or Ommitted in their. Office; 


no Reſciſion of the Forfeiture can Pand any Aion again the Judges 
* mhoarc asamply cxonered , As if they had been purſued , and -un- 
dergone the ſeyereſt © ty the Law, - 

Ly Law, it 


Fro, In (o tar as the Lybel is founded upon the Common 
does app:ar that the Earl has laid very little weight upon it, ſeing 
there is no ſpecial Citation adduced from that Law, for inferring the 
Concluſion ; And indeed there was no reaſon toRely upon itz For, 
1; Albcic by our Cuſtomes great Recourſe be had «A , wherc, 

webave 1-0 politive Law of our own ; yet in this and all other caſes 

where we bave ſpecial Statutes , we are to be Regulate thereby, a 
whether the Penalties therein expreſt , be more or leſs then what is 

contained inthe Civil Law, 1t is of no importance ; ſo thar if by theſe 

Special Penal Laws of this Nation , mentioned in the Bill , the Re- 

_ preſentatives of the Jud es be not Jyable , they cannot be ſubjefted 
toany Puniſhment by the proviſion of the Civil Law, 2. It is true 
that ſeveral Texts in the Civil Law do ſubje& an unjuſt Judge to (e- 

vcre penalties , which do diſtinguiſh two caſes, citherthe lame ispro- 
- nounced per imprudentiam , in which caſe the Judge 1snot ſimply 

' lyable in eftimationem litis , for the full dammage and intereſt. 

- \Sed in quantum Reltgiont judicamis viſum fweris * ; Or otherwilc, 
the-unjuſt Sentence v as pronounced by fraud and corruption, 

in which calc , the Judge was puniſhed in the full dammage 

- and intereſt and infamy : Burt by that Law, Fraud was never 
. preſumed®, So that however palpably unjuſt the ſentence did 

appear, yet the preſumption was for the Judge, that it was per 

inpradentiom aut imperitiam , unleſs there were a pamive gaticn. * 1:6:C: 

thatthere was Corruption; And the Law was fo fayourable to my 

| Judge, that ir did allow him to purge himſelf of the ſuſpicion of cor- g; 6 Io 
tyption by his own Oath #. And did further moſt ſeyerely puniſh 1: 5: 6: 

 :the party, whodid ſlander he BE: and (ubjeQted bim to the pu- profocio. 

..nihment, to which __t c ſhould haye been lyable, ſo that the  Nor* 

- preſumption does ſtill ly for the Judge; -that any Erroethar 


IS 
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COM- 

* mkted by him , wasmeerly por proves iam , and the unitkmen ment © 
thereof was Arbirrary. Bur all Writers upon the ON OI 
Jadicantium, do agree that the _ generally of all yy 

It recede 


"Od 
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( 10 
t?erezius recede from that ſeverity expreſt in the Law, 
oe F®-* It js therefore a very injurious Cenſor and Reficcticn , That the 
ces Judges did maliciouſly cc-operate wich Popiſh Deſigns , in condem 
u: vol: 4: Ning the innocent, ſcingall of them lived and dyed without the lea! 
Deciſ: 95: ſuſpicion of declyningfrom the Proteſtant Religion, 1n which they wer 
n: 4: a": Educate; and it is the common Intereſt of Mankind, to interprer tþ 
E "eng ACtions of other Men in the moſt favourable and benigne Senſe the 
Britzn, Can bear : Every Perſon who weighs Humane Frailty , Axdconfider 
Ariz 33:": himſelf likewiſe ſubje& to INFIRMITIES, ought to conſtruft all doubt 
4: 69: ful Attions in the beſt lenſe, and never to preſume Malice or Fraug 
Leg. a- 20 Man deſires his own Adtions to be ſoconſtrutted , Er quod tibi fil 
brog:ad Non vis, alteri ne feceris. ; 
Ti-:jlaft: Jtio, The Civil Law did reſtrift all penal Aftions, and did alloy 
OO” the ſame only to be purſued againſt the perſon guilty ; but there wa 
1% no Attion-competent againſt his Heirs , except in two caſcs, whe 
cither the Aﬀtion had been purſued againſt the Deftun@ , and proj 
ceeded the length of Litiſcemteftation , whereby it was no more con 
dered asa Penal Aftion, but as a Civil Debt, ex contratiu, Or 0 
therwiſe, in caſe the Hererage were inriched by the DefunAts Crimg 
And in that caſe, there was only Aion granted, in ſo far asthe Hei 
was inriched, in quantzm ad beredem pervenit ut turpe lucrum e xtorque 
Bur in all other caſcs,{perdwellion, and rhe ACtion called in Law condi 
Furtive, only excepted _) mortalitate extinguitur crimen ; This is a point 
| ſo clear, That it igbeyond all Debare, being plainly expreſt by i 
.£:nn: numerable Texts in the Civil Law, fo tully, chat there does not arik 
527.0 any Contraverſicin that point amongſt Writers or PraQitioners®. 
F:4e Ca. If then this Aion be acknowledged to be a penal Afton, it is 
Jum-1:19: ly perſonal, and it cannot with any ſhaddow of Reaſon be conm 
fi: quod yerted , that the ſameis penal againſt the Judges , or their 
"=: 1; becauſe the foundation of the proceſs isthe puniſhment of an alle: 
Indene- ©<d Fat and Deed of the Judges, whereby they nor their Heirs a 


rats 23: NOwayes inriched ; And thereare many ACtions wich are not pet 

$ banc £ 

aftionem ff; ad |:aquil: |: bac aQio 1 3:fideſery: Coriup. 1:9: $ 1:ffquod fall: tut: 1:3: $pz0:f 6G aut 

falſ: moc: 1: 1:dePriv: del: 1: 2:16 ult:fyibon:;rapt: 1: inbonorariis 35: de obl: & 0 pI 
$ l, 


Ill: $ 1: de Reg: Jui:Y uli: juſt. de obl: quz quali ex del: Inft: deperpet: & temp: A 


EY ©, SO HOy 
upon the part of the Purſuer', 'who claims nothing. but dammage 
and intercſt, Buod 2 patrimonio ſo : ' And yet they are reckoned 

al, becaulc in ſo far as concerns the Defender they ate ſuch , his 
ortune not being inriched by the Purſuers Dammage ;- And there- 
fore moſt of all the Texts, which mention penal Aftions to be perſo- 
nal , the Examples and ſpecies faf?i, contained in theſe Lawsare ſnch, 
as arc only for mage and Intereſt upon the part of the Purfyer , 
but Penal upon the partof the Defender , as will be evident to any 
who ſhall conſider the Laws, And the general Rule of Lawyers in 
this matter, is, I hat Quoties atio fettrm punit & in dohem concepts e 
and is purſued againſt him whois not inriched by the Fraud : T 


[: d.l:9:y -: 


Aion is Penal, and not competent againſ Heirs , albeit upon the & qu«d 


And albeit the Law cannot enumerate every calc, to apply the gene- 
ral rule to it; Yet it is particularly decide I:16: file Fadiciis ; Far 
the Heir of a Judge cannot be puriued, Fulianus autem in beredem Ju- 
dicis, qui litem ſuam fecit , attionem competere putat, que ſemtentia vers non 
ft, & 4 multis notata. And what ſhaddow of pretence can remain to 
purſue the Heir of a Judge , who is ſecured by innumerable Texts, 
upon that general ground, that no Penal Actiag ts competent againſt 
eirs z And by a particular expreſs Law, the Heir of a Judge is com- 
prehended , and hath the benefite of the other Laws, which libera:c 
the Heirs of all Delinquents. 
410. As by the Civil Law , the Heir of no Delinquent could be 
rlued ; The like holds in our praftice, and by our Statutes , and 
or yveritying of this Alledgeance , ler all rhe Crimes which are pu- 
niſhable by our Law be conſidered, and (ee if any one of theſe can be 
inſtanced which may found an Aftion againſt the Heir of the Delin- 
uent. except in quantum perv-nit, conform to the Civil Law; Or ler 
the Earl condeſcend upon any ACtion of the like Nature , that was 
ever ſuſtained or acclaimed: And why is 1: , that our Law does re. 
quire a ſpecial Sta:ute to make T reaſon puniſhable. after the death cf 
the Traitor, by an AQtion againſt his Heirs > But becauſe that w: $ 
a ſpeciality, wherein that Crime was differenced from all others. and 
all Proceſleſs of Treaſon againſt the Heirs of DetunQs, are expreſly 


foundeu 


Purſuers part, it may ſcem rei perſecatoria for Damage and Intereſt *. falf- *»* 
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( 13 ) : —_ 
founded upon the {aid A& of-Porliament, which renders it beyond D 
bate, that all ocher Crimes arc extinguiſhed by Death. Rp Tut 
fotc, alrhough Murder and Manſlaughter be amongſt the moſt odf 
ous of all Crimes , and whereby trequently great dammages ariſe 
the Heirs, yerthere was never any aQion tor Afſythmenr, or ar 
other cf{& ſuſtained, or intented againſt the Heirs of the Murder 
The Earl appears to haye foreſeen the incyitable torce of this D 
fence, and for obvyiating thereof, he doch in his Bill, inſiſt upon 
Ads of gn, i: oo 9 Park 11: Fe: G: and 6g: A& 6G: Pay 
fe: 5: By the firſt cited of theſe, it is provided , That whoever mg 
licioully accuſes another of Treaſon, if the Party accuſed be acqu 
the Accufer incurrs the pain of T rcalong which in all Reaſon (as is 
leadged ) ought to take place againſt theſe who malicicuſly conde 
the innocent and thereby would pretend,that the Judges were Iyat 
to be puniſhed as Traicors- And by the other AQ of King James to 
Fifth , it is provided, That proceſs of Trealon may be putiucd agait 
the Heirs of the Traitor z but the tarl of bis meer bonnty, does rh 
fri& the effe& thereof to Reſtitution, 2 
To theſe prerences it is Anſwered, that it was a rare ſtreach of 
vention, to find out gn Argument from thele Laws againſt th: Judy 
or their Heirsgo make them lyable according co the deſire of the Þs 
tition , and to which the Earl was driven by the view of the Obviowf 
and Unanſwerable Defences above written, eſpecially , That all crinuh 
are extinguiſhe dby death;zch=refore it was neccſlary tbat this Crime ſhog 
be Screwed up tothe pitch of Treaſon, that the Heirs might becomiih 
lyable, and in cffe& Forfeired by a greater Streach rhen the form 
Ic js then to be conſidered by what Reaſon this pretence can be ſq 
ported, which muſt neceſſarly bear the weight of the whole Claind 
*[:42:#f: And 1mo. It is uncontraverted that Penal Statutes are not tobe be a 
" p+-: tended de Coſwin Coſum*, and tho the Law affix a great Penalty td 
Fe a {mal Crime, it is to be infliged, licet durum fit, quia ita Lex ſcripfi. | 
poſtbum: fo pretend from thence that every Crime as Heighnous of its of 
kzred: Naturc, or having any Reſemblance to that which is expreſt, ſhoi 
inftit. be puniſhed by the lame ſeverity, is ſuch a Notion, as never forme 


ly cntered into the Head of any Lawycr , this were indeed to 


| 
| 
: 
) 
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ATT © + i 
yer Man uncertain in his Lite or Eſtate, and to make our Penal 
7 alcogether Arbitrary at the Apprehenlton of every Judge, accor. 
Jing to bis Opinion and Eſtimation ol the Crimes Lybelled. 246. 
\ere can hardly be two Crimes, having leſs of Parity or-Reſem- 
Mlance one to another, then that of a Maliciow Acewſer with an unjuſt 
Judge : What Parallel can be imagined betwixt theſe two ? A Mali 
a Aeeuſer is a Perſon who Officiouſly, and Unneceſlarly obr udes 
\imſelft to Proſecute a Perſon for his Lite and Forwume;, a Fudge Is 
ound by the Neceſſity of his Office to give a Sentence, which tho it 
nay be found Unjuſt, ”- ir is preſumed to be per tiam, aut Im- 
{ntiam, and not by his Malice, Fraud or Corruption, as is above 
nentioned : And that which is mainly conſidered in that Statute, is 
he Officiouſneſs of the Accuſer of an Innocent Perion, and therefore 
tho His Majeſties Advocate ſhould proſecute a Party wich Rigour, 
it is not underſtood Malice, becauſe he is in his Duty or Cffice, lo 
the Judge deciding, 1s in his Office , but the Fault is a Miſcariage : 
Which in all Law 1s eſtcemed to be an Errour in his judgement ; For 
by the Novel Conſtitutions, a Judge was only bound by his Oath de Fi- 
deli, to {wear that he ſhould decide ſecundum, quod illi viſum fuerit juſftius 
& meliws, and its from that Reaſon that the Cultom ot all Nations 
have exeemed Judges from any Proceſs, upon their Sentences; excepr 
in the caſe of Fraud, or Corruption, Arth: Hodie C: de Fudiciir. 

| Phe Ler it now be (uppoſed that the imaginary Parallel berwixr the 
Judge and Officious Acculer, could {ubfiſt, which is impoffible, yer 
that could found no ACtion againſt the Heir of the Judge, upon King 
Jamer the Fitths At, for that AR docs only mention the calc of Leſe- 
Mejeftly; And does provide that proceſſes of T reaſon might be pur- 
lued againſt Hcics, conform io the Common Law , ſo that it muſt 
be confidered, what was provided by the Common Law , as to pur- 
luresot Treaſon , againſt the Heirs of the Traitor : Ir is true that both 
the Civil Law , and Ours, do recede from [the general Rule , Thar 
all crimes are extinguiſhed by Death ; In the ſpecial caſe of Leſe Ma- 
jefty , but ncicher of theſe do Authorize proceſles co te puriuzd againſt 
the Heir upon Statutory T realon , as is clear by the laſt Law, # 4d 
legem Juliam majejiatis. Is qui in reatu decedit integri ſtatus deced 1 Fx. 
$1. 41luy 


( 14 ) 
tinguitur enim crimen mortaltate , nifi forte quis majeſtatis reus fat, 
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boc crimine , nifi 4 ſucceſſeribus purgetur , bereditas Fiſco - vindicatuy ,' 
= þ + legis Julie maſjeſtatis reus eſt , in eadem conditione eff 
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per 


wellionis rews eft, boftili animo adverſus rempublicam vel principem 
tus caterum fi quis ex alig cant legis Julie majeft atis reus fit , 
mine liberatur. By which ic Appearsplainly , that every T rea 
not competent to be purlued againſt the Heir of the Traitor 
that which is ſpecially called L#ſe- Majefty, or Perdwellion , agaix 
King or Common-wealth ; Burt all other kinds of Treaſon , fi 
the Statute againſt Falſe Acculers, areextinguiſhed by Death.” 
o. But even ſuppoſcalſo, that as the Crime lybelled were T 
lo s purſut were Competent againſt the Heirs, what Intereff 
ariſe to the Earl of Argyl by this means, the King's Majeſtie 
indeed purſue a Forfeiture, and Gift it to the Earl; bur ſuch x 
Proceſleſs are not {o much in Vogu:, but by what pretence t& 
ſhould by a ſeeming Condeſcendence Refſtrit the Claime of 1 
ture to Damage and Intereſt, paſſes all underſtanding, for if T1 
be Incurred, the Aion arites not ro the Earl, nor can Darr 
purſued by him upon that Ground, that the Heirsate liable ag 
Caſe of Treaſon, and after all the Earls pretended Bounty 
ſtriting the Lybel, is wholly unprofitable co the Heirs, the] 
ges Acclaimed being far beyond the VaJue of the DefunE 
whole Eſtates. _ 


It is therefore Haembly and Confidently expe&ed from the Wiſdom 
ſlice of the High Court of Parliament; That no Connten 
Inconuragement will be given to the fireached pretences in t 
Clatme, which are deſtitute of all F owndation in Law Civil 
nicipal, and without Example; And which carry along 
ning Conſequences t0 the Fame and Keputation of Fudges wl 
Honour and Credit, to the Eftates of their Innocent Heirs, 6 
Lives and Fortunes of ſuch as are Alive, then ever was points 
eny former Caſe, in this, or any other Nation, under the Sun, 


